
 

 

April 21, 2008 

VIA HAND-DELIVERY 

David Himmelreich, Esq. 

General Counsel 

Tennessee Ethics Commission 

201 4
th

 Avenue North, Suite 1820 

Nashville, Tennessee 37243 

 

Re:  TEC Staff Draft #3, Draft Advisory Opinion 08-XX, regarding whether giving 

advice to a client is lobbying 

 

Dear David: 

 

 I would like to address the latest staff draft opinion in response to my request for an 

advisory opinion.  Since you have taken liberties to rephrase my original question in the worst 

possible light and in a way that is most advantageous to the reasoning in your opinion, please 

allow me to rephrase my original question in a way that hopefully clarifies and simplifies my 

original request: 

 

Is it reasonable to assume that it was the legislative intent of the Tennessee 

General Assembly to include the activities I have described to you in the 

definition of lobbying?  

 

 I respectfully submit that there is no evidence that it was the legislative intent of the 

Tennessee General Assembly to include in the definition of lobbying the act of giving advice to 

clients as I have described to you. 

 

Legislative intent 

 

The Tennessee Supreme Court has said on multiple occasions: “When a statute is 

ambiguous we must look to the entire statutory scheme to determine legislative intent.”  Kite v. 

Kite, 22 S.W.3d 803, 805 (Tenn. 1997); Owens v. State, 908 S.W.2d 923, 926 (Tenn. 1995). 

 

Legislative intent is relevant to this request because the phrase “to communicate … 

indirectly”, used in the statute‟s definition of lobbying
1
 is undefined and ambiguously vague.  

Despite the fact that this phrase is undefined and ambiguous, this term is heavily relied upon in 

the staff‟s draft opinion to reach the conclusion that that giving advice to clients is lobbying.   

Federal courts have stated that the phrase “indirect communication” is unconstitutionally vague 

if it is not specifically defined
2
.  Because of the vagueness of this phrase, it is necessary to 

consider whether it was the legislative intent of the General Assembly to include giving advice to 

clients in the definition of lobbying. 

 

                                                           
1
 Tenn. Code Ann. § 3-6-301(15) 

2
 United States v. Harriss, 347 U.S. 612 (1954) 
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According to the staff‟s draft opinion, the definition of lobbying has been amended at 

least five times.  However, giving advice to clients has not been addressed, or to my knowledge 

even raised as a concern, during the course of these changes.  The staff‟s draft does not include 

any statutory cite that indicates that it was the legislative intent to include giving advice in the 

definition of lobbying.  Instead the staff‟s draft relies on the fact that the General Assembly 

chose to leave the phrase “to communicate … indirectly” in the statute to reach the conclusion 

that the “legislature intended to expand the scope of activities subject to the registration 

requirement”.  While it requires a quantum leap to reach that particular conclusion, even if it was 

the legislative intent to expand the scope of activities subject to the Act, there is nothing in the 

statute that specifically indicates that this expansion should include the act of giving advice to a 

client. 

 

In fact, there are at least two sections of the code that indicate that it is not the intent of 

the entire statutory scheme to include giving advice to clients in the definition of lobbying:  

 

Consulting services distinguished from lobbying 

 

“Consulting services” is defined as “services to advise or assist a person or entity in 

influencing legislative or administrative action” at Tenn. Code Ann. § 2-10-122 (1).  According 

to the reasoning of staff‟s draft opinion, this activity is lobbying.  If it was the legislative intent to 

include in the definition of lobbying this activity alone without communication with government 

officials by the person providing the consulting service, why did the General Assembly use the 

phrase “consulting services” instead of “lobbying”?  The General Assembly made a clear 

distinction between “consulting” and “lobbying” with this definition.   

 

Government relations activities distinguished from lobbying 

 

The Ethics in Government Reform Act of 2006 (the Act) makes a distinction between 

lobbying and other “government relations activities”.  The Act amended the code to include 

Tenn. Code Ann. § 3-6-303(a)(2), which lists “government relations services” as an activity that 

employers of lobbyists are required to account for that can be considered to be outside the 

definition of lobbying.  According to the reasoning in the staff‟s draft opinion, it appears that any 

activity undertaken “for the purpose of influencing legislative or administrative action” is 

lobbying.  However, it is clear that the General Assembly has made a distinction between 

activities that involve communicating with government officials and non-lobbying activities that 

support communication with government officials.  With this specific distinction drawn by the 

General Assembly, it is clear that “government relations activities” and “lobbying” are not meant 

to be synonymous terms in the statute. 

 

Ethics Commission‟s previous advisory opinions 

 

Advising clients not lobbying 

 

The Commission has drawn a distinction between non-lobbying activities (including 

advising clients) that support lobbying activity in a previous advisory opinion.  In Advisory 
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Opinion No. 06-03, the Commission concluded that “advising clients … [does not] involve 

communicating directly or indirectly with any official in the legislative branch or the executive 

branch for the purpose of influencing any legislative or administrative action ... Conversely, 

lobbyists are employed to make those communications to attempt to influence legislative or 

administrative action”.   The Commission does not consider advising clients to be lobbying and 

clearly distinguishes between individuals providing advice and those who communicate to 

influence legislative or administrative action.  

 

 The staff‟s draft opinion says that the conclusion in Advisory Opinion No. 06-03 is not 

relevant to this request because the activities I have described may eventually lead to someone 

communicating for the purpose of influencing legislative or administrative action.  It is absurd to 

suggest that the reports of a monitor to a client could not also eventually lead to communication 

for the purpose of influencing legislative or administrative action.  In fact the Commission 

anticipated this result in the direction included in the conclusion:  “Once [the monitor‟s] 

activities and responsibilities … change from passive monitoring to active direct or indirect 

communication with legislative or executive officials for the purpose of influencing any 

legislative or administrative action, they must register [as a lobbyist]”.   

 

Providing strategic advice to clients not lobbying 

 

 The Commission has also previously described “providing general strategic advice… to a 

client” as “communications strictly between the attorney and the client, [that] do not involve 

communications with anyone in the legislative or executive branch of state government.”
3
  The 

staff‟s draft opinion suggests that Advisory Opinion No. 06-02 is not relevant because, “… Mr. 

Gowan‟s request assumes that there will be at least some communication with legislative or 

executive officials.”   This is a tortured attempt at a distinction that ignores the fact that it is 

reasonable to assume that there was also expectation by the requestor of Advisory Opinion No. 

06-02 that there would be communication with legislative or executive officials following the 

advice.  If that was not the expectation, what would be the purpose of asking the Ethics 

Commission for an advisory opinion regarding the definition of lobbying? 

 

I am a lobbyist 

 

 The staff‟s draft opinion states that “it is significant that under the assumed facts Mr. 

Gowan holds himself out publicly as a lobbyist.”   Although I have not been hired to perform any 

activities that meet the definition of lobbying at the state level of government, I am a lobbyist.  I 

have been hired to lobby at the federal and local levels of government.   The staff‟s draft appears 

to make the assumption that since I call myself a lobbyist, everything I do must be lobbying, 

regardless of the statutory definition of lobbying and regardless of the contractual agreement 

with my clients.   

 
The staff‟s draft opinion relies on Advisory Opinion No. 06-01 to make the point that “a 

person is a lobbyist by occupation whether or not he or she is lobbying at the exact moment”.
4
   

                                                           
3
 Advisory Opinion No. 06-02 

4
 Advisory Opinion No. 06-01 
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That opinion is not relevant to this request.  Advisory Opinion No. 06-01 was based on a fact 
pattern where an employer of a lobbyist had contracted with an individual for lobbying services.   
I do not contract with clients to provide lobbying services.  In fact, until I am statutorily allowed 
to register as a lobbyist Southern Strategy Group contracts will include the following statement: 
“Robert Gowan will not engage in any lobbying at the state level as defined in Tenn. Code Ann. 
§ 3-6-301(15) as part of this agreement”  

The staff‟s draft opinion states “[t]he public pronouncements of the firm and of Mr. 

Gowan do not reflect any limitation of Mr. Gowan‟s lobbying activities as to officials of state 

government” and a footnote says “[t]he Act does not prohibit lobbying firms or lobbyists from 

making disclaimers about limitations on their practices.”  There are no statutory or regulatory 

limitations or requirements regarding how a government relations firm or its members are 

publicly described.    

 

Forced definition of “communicate” 

 
 The staff‟s draft opinion focuses on a forced definition of the word “communicate”.  This 
forced definition leads to perhaps the most absurd point in staff‟s draft:   

When clients convey to state officials information that has been provided by Mr. 
Gowan, and do so in a manner consistent with his advice, Mr. Gowan is 
communicating, either directly or indirectly, with the officials.   

According to the staff‟s draft, after receiving my advice, clients have the ability to communicate 
for me – perhaps even communicate directly for me – with state officials.  If the Commission 
adopts staff‟s draft opinion this statement calls into question the meaning of the heretofore 
unambiguous and non-vague phrase “direct communication”. 

There is nothing in the statute that would lead one to reasonably believe that the natural 
and ordinary meaning of the words in the definition of lobbying was intended to include the act 
of giving advice to clients who might later communicate with state officials for the purpose of 
influencing a legislative or administrative action.  The Tennessee Supreme Court has said, 
“Legislative intent is determined „from the natural and ordinary meaning of the statutory 
language within the context of the entire statute without any forced or subtle construction that 
would extend or limit the statute‟s meaning.‟” Osborn v. Marr, 127 S.W.3d 737, 740 (Tenn. 
2004) (quoting State v. Flemming, 19 S.W.3d 195, 197 (Tenn. 2000)).   

As Commissioner Knight suggested at the last Commission meeting, if the client were 

going to the state official and saying “Robert Gowan told me to tell you X”, that would meet the 

definition of indirect communication.  That is not the activity I have described to you and that is 

not the activity that is taking place. 

 

Administrative expansion of the list of activities considered lobbying - not legislative intent  

 

 The staff‟s draft opinion refers to the Act‟s statement of intent:   

 

“The Tennessee Ethics Commission is established to sustain the public's 

confidence in government by increasing the integrity and transparency of state 
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and local government through regulation of lobbying activities, financial 

disclosure requirements, and ethical conduct.”    

 

It is notable that the General Assembly specifically intended for the Commission to regulate 

lobbying activities, not to administratively expand the list of activities subject to this regulation. 

 

Rulemaking as an alternative 

 

 The staff‟s draft opinion is such an overbroad and expansive interpretation of the 

definition of lobbying, with such potential far-reaching and unintended consequences, that I 

would suggest that if the Commission wishes to adopt such an interpretation, that it is more 

appropriate to do so in the Commission‟s ongoing rulemaking process.  The rulemaking process 

would allow for a thorough review of this far-reaching interpretation by both the Attorney 

General and the General Assembly.   

 

First Amendment considerations 

 

The State of Tennessee‟s lobbying statute is a constitutionally permitted restriction on 

political free speech.   It is a permitted restriction because the regulatory statute is narrowly 

drawn for the purpose of furthering a compelling state interest: the disclosure of lobbying 

activities.   This narrowly drawn statute must also be narrowly interpreted to prevent the 

Commission‟s interpretations from violating the free speech provisions of the First Amendment 

of the United States Constitution.  Further, the due process doctrine of vagueness:  

 

[R]equires legislatures to set reasonably clear guidelines … in order to prevent 

‟arbitrary and discriminatory enforcement.‟  Where a statute's literal scope … is 

capable of reaching expression sheltered by the First Amendment, the doctrine 

demands a greater degree of specificity than in other contexts.  Smith v. Goguen, 

415 U.S. 566 (1974) 

 

The staff‟s draft opinion is an expansive and far-reaching interpretation of a statute that is 

constitutionally required to be narrowly tailored.  An interpretation of the statute to require all of 

those individuals who give advice to clients who might later communicate with government 

officials for the purpose of influencing legislative or administrative action would certainly lead 

to arbitrary and discriminatory enforcement.    

 

Finally, I would point out the following by a federal court in regard to the potential of an 

overbroad interpretation violating rights guaranteed in the First Amendment: “The mere fact . . . 

that one earns a living by exercising First Amendment rights does not vitiate the ability to assert 

those rights.” Moffett v. Killian, 360 F.Supp. 228, 231 (D.Conn. 1973). 

 

Conclusion and request of the Commission 

 

 I can find no precedent in any other state, at the Federal level or in any other country that 

regulates lobbying to the degree that the staff‟s draft proposes to do.  To my knowledge no other 
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jurisdiction has ever regulated giving advice to clients as lobbying.  As previously stated, even if 

this was the intent of the General Assembly the result would certainly be unconstitutional 

arbitrary and discriminatory enforcement. 

 

 For the reasons stated in this response, and by copy of this response to the members of 

the Commission, I respectfully request that the Commission to reject the staff‟s draft opinion.  

Thank you for your time and attention to this matter. 

 

Sincerely, 

 

 

 

Robert Gowan 

 

Copied:  Members of the Tennessee Ethics Commission 

  Bruce Androphy 


