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1          The video deposition of GERALD F. NICELY,
2 taken on behalf of the Defendant, pursuant to
3 Notice, on June 4, 2008, beginning at
4 approximately 10:00 a.m. in the offices of the
5 State of Tennessee, 225 Martin Luther King Jr.
6 Drive, Suite 302B, Jackson, Tennessee.
7          This deposition is taken in accordance
8 with the terms and provisions of the Tennessee
9 Rules of Civil Procedure.

10          All forms and formalities are waived, and
11 objections as to relevancy, materiality and
12 competency are reserved, to be presented at or
13 before the hearing.  Objections as to the form of
14 the question must be made at the time of the
15 taking of the deposition.  The signature of the
16 witness is not waived.
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1                  (Whereupon, document were marked as
2     Exhibit No. 1.)
3                  THE VIDEOGRAPHER:  This is the
4     beginning of the videotape deposition of Gerald F.
5     Nicely.  Today's date is June 4, 2008.  The time
6     is 10:00 a.m.  Will the court reporter swear in
7     the witness and we'll be on video record.
8                     GERALD F. NICELY
9     Having been first duly sworn, was examined and

10     testified as follows:
11                        EXAMINATION
12     BY MR. WARD:
13     Q.      Would you state your name for the record,
14     please.
15     A.      Gerald F. Nicely.
16     Q.      Mr. Nicely, I'm Barry Ward.  I represent
17     Mr. Bill Thomas in a lawsuit between TDOT styled
18     the State of Tennessee, on relation of the
19     Commissioner of the Department of Transportation,
20     for and on behalf of said Department against
21     William H. Thomas in the Chancery Court of Shelby
22     County, Tennessee.  Docket number CH-07-0454-1.
23              Would you be kind enough to tell us your
24     age, please.
25     A.      I'm 66 years old.
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1     Q.      All right, sir.  And what is your
2     educational background, please?
3     A.      I have both a master's degree and a
4     bachelor's degree in economics from the University
5     of Tennessee.
6     Q.      I neglected to advise you that in this
7     deposition I'm going to be asking questions today.
8     It will be transcribed by the court reporter and
9     be recorded by the videographer.  If I ask you a

10     question that you do not understand, would you be
11     kind enough to tell me that you don't understand
12     it, to rephrase it, so that at the end of the day
13     we will have my questions and your answers.
14     A.      Right.  I will.
15     Q.      Thank you.  The other thing is as you
16     picked up on just then, non-verbal answers work in
17     communication but not very well in depositions.
18     So if you would, please, answer verbally.
19     A.      I understand.
20     Q.      Thank you, sir.  You are the current
21     Commissioner of Transportation for the State of
22     Tennessee; is that correct?
23     A.      Yes.
24     Q.      Would you give us your work experience
25     prior to becoming Commissioner.

Page 7

1     A.      I became Commissioner of Transportation in
2     January of 2003.  Prior to that I spent a little
3     over 22 years as the Executive Director of the
4     Metropolitan Development and Housing Agency in
5     Nashville, Tennessee.  Prior to that for about 11
6     years I was with the Metropolitan Planning
7     Commission in Nashville, Tennessee.
8     Q.      So all of your career has been to
9     government service?

10     A.      That's correct.
11     Q.      Okay.  Now, did you also or do you also
12     serve as Commissioner of any other department of
13     state government?
14     A.      From December of 2005 until January 2007,
15     I served as Interim Commissioner of Safety while
16     at the same time serving as Commissioner of
17     Transportation.
18     Q.      All right, sir.  Are those two departments
19     officed together physically?
20     A.      No.
21     Q.      Where is the executive office suite for
22     TDOT if I may use that?
23     A.      It's on -- on the James K. Polk Building
24     on Deaderick Street in downtown Nashville.
25     Q.      And where are the offices of Department of
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1     Safety?
2     A.      The Commissioner's office is on Foster
3     Avenue in Nashville.
4     Q.      All right, sir.  During this period of
5     time from December of '05 through January of '07,
6     how would you divide your time between TDOT and
7     Safety?
8                  MR. BOYTE:  Objection, beyond the
9     scope of the protective order in this case.

10                  MR. WARD:  It's just background.
11     BY MR. WARD:
12     Q.      How would you divide -- he's not
13     instructing you not to answer.  He's making an
14     objection.
15     A.      I would say about -- it was about 60
16     percent Safety, 40 percent TDOT was -- as a rule,
17     although it might vary from one week to the other
18     according to what was on the agenda for each
19     department.
20     Q.      All right, sir.  Were there a set number
21     of days in the week that you would be at Safety
22     versus TDOT?
23                  MR. BOYTE:  Same objection.
24     A.      Normally I was at TDOT Monday mornings,
25     Wednesday afternoons, and Friday -- most of Friday
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1     I think.
2     Q.      All right, sir.  Now as Commissioner, you
3     are the head of the department?
4     A.      Correct.
5     Q.      You are the person that is ultimately
6     responsible for making decisions affecting the
7     Department?
8     A.      Yes.
9     Q.      You are the ultimate decision maker with

10     regard to policy for the Department?
11     A.      Yes.
12     Q.      All right, sir.  Included in your duties
13     and responsibilities you also issue and execute
14     what has been referred to as Commissioner's
15     orders; is that correct?
16     A.      Yes.
17     Q.      Prior to being Commissioner of TDOT, in
18     your experience did you utilize the role of a
19     quasi judicial body or person?
20                  MR. BOYTE:  Do you understand the
21     question?
22                  THE WITNESS:  Do not answer?
23                  MR. BOYTE:  I'm asking if you
24     understand the question.
25     A.      I do understand the question.  In my role
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1     as executive director of the Metropolitan and
2     Planning -- I'm sorry, the Metropolitan
3     Development Housing Agency in Nashville I was the
4     appeal officer in certain -- in certain
5     administrative cases, which were usually
6     delegated, but to that extent I guess you could
7     say I had.
8     Q.      All right, sir.  Thank you.  Now, included
9     within the TDOT corporate body for lack of a

10     better term is something that's been referred to
11     as Highway Beautification or Beautification; is
12     that correct?
13     A.      That is correct.
14     Q.      Can you and I use the term either Highway
15     Beautification or Beautification and we'll know
16     what we are talking about?
17     A.      Yes.
18     Q.      We are talking about the regulation and
19     control of outdoor advertising devices, among
20     other things?
21     A.      Yes, sir.
22     Q.      All right, sir.  During the time December
23     of '05 through January of '07 when you had these
24     dual duties, can you give us an approximation to
25     the best of your recollection of the number of
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1     hours a week that you would devote to matters
2     pertaining to Beautification?
3                  MR. BOYTE:  Objection, that is beyond
4     the scope of this deposition.
5                  MR. WARD:  That's okay.
6                  MR. BOYTE:  It's not okay.
7                  MR. WARD:  George, George, you can
8     make your objection, and you can tell him not to
9     answer if you do.  It's up to you.

10                  MR. BOYTE:  Don't answer that.
11                  MR. WARD:  I'm going to ask the
12     question.  All right.
13                  MR. BOYTE:  I'm advising him not to
14     answer.
15     BY MR. WARD:
16     Q.      All right.  Who are the individuals at
17     TDOT in Highway Beautification that you work
18     primarily with, sir?
19     A.      The Highway Beautification office is about
20     three levels below the Commissioner's office.  The
21     director of the Office of Beautification reports
22     to the Division of Environment which in return --
23     in turn reports to the Assistant Commissioner for
24     Environment and Planning.  So my prime contact
25     would be the Assistant Commissioner for
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1     Environment and Planning, although I would have
2     some contact with the Division of Environment
3     Director and the Beautification office director.
4     Q.      All right.  Now, the Assistant
5     Commissioner for Environment and Planning, is that
6     Mr. Ed Cole?
7     A.      That is correct.
8     Q.      Now, is Mr. Cole an attorney?
9     A.      No.

10     Q.      He is your direct contact to
11     Beautification?
12     A.      Yes.
13     Q.      Other than Mr. Cole, could you share with
14     us who you liaise with or work with in
15     Beautification or relating to Beautification
16     matters?
17     A.      I would work with on rare occasion with
18     Director of Beautification, Ms. Shawn Bible.  And
19     on occasion I might work with Mr. Doug Delaney who
20     is the assistant chief of Environment and Planning
21     who works with Mr. Cole.
22     Q.      All right.  Anyone else that you can
23     recall you worked with at Beautification?
24     A.      No.
25     Q.      All right.
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1     A.      I'm sorry, in the Beautification office.
2     Q.      Yes.
3     A.      No, I can recall of no one else.
4     Q.      Now, let's expand that question a bit.
5     Anyone that you work with in TDOT that relates to
6     Beautification matters other than Mr. Cole and
7     Mr. Delaney and Shawn Bible?
8                  MR. BOYTE:  Let me make sure we
9     understand the question.  You're talking about as

10     of now?
11     Q.      All right.  As of now?
12     A.      I would work with our legal staff when
13     these orders were presented to me, yes.
14     Q.      All right.  Now, prior to today -- or the
15     question -- I'm sorry, let me just start over.
16              Throughout your tenure as Commissioner of
17     TDOT, would you also work with the legal staff
18     relating to Beautification matters?
19     A.      When orders were to be handed down, yes, I
20     relied on those -- the legal staff.
21     Q.      And who did you work with?
22                  MR. BOYTE:  Objection to any part of
23     the question that goes beyond the March 19, 2008,
24     order of the Court.
25                  MR. WARD:  Well, this goes to it
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1     because it respects the order of March 19.
2                  MR. BOYTE:  I would advise you not to
3     answer anything that goes -- that predates March
4     19 of 2008.
5                  MR. WARD:  George, I'm going to give
6     you a chance to reconsider your objection because
7     the Court order plainly says that it is for his
8     actions subsequent to the order respecting the
9     order.  The order deals at length with

10     Commissioner's orders and you know we are going to
11     inquire into that.  I'm going to ask you to
12     reconsider your objection.
13                  MR. BOYTE:  I will reconsider and
14     keep my position and would like to make part of
15     the record in this deposition page 1, page 24, and
16     page 25 of the transcript of proceedings before
17     Chancellor Evans on May 14, 2008.
18                  And we can read -- we will put these
19     pages in the record, but page 24, line 13,
20     Chancellor Evans says:  I guess it would have to
21     be, Mr. Ward, on matters that may have occurred
22     since the order was entered on March 19 because
23     the Court has already heard and disposed of
24     pre-March 19 orders.
25                  So Mr. Thomas will be allowed to
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1     depose the Commissioner on all matters that may
2     have occurred or not occurred since the entry of
3     the Court's order of March 19, 2008.
4                  And based upon that ruling of the
5     Court, I am advising the witness that he does not
6     have to respond to questions for information that
7     predate March 19, 2008.
8                  MR. WARD:  I direct your attention to
9     page 24 where the Court also says with respect to

10     that -- Mr. Ward says:  With respect to that
11     order.  And the Court says:  With respect to that
12     order.
13                  I would also direct your attention to
14     the order denying the motion for protective order
15     and ordering this deposition, which is not limited
16     as you suggest and, sir, I can -- I can only
17     advise the witness and you that we will repair to
18     the Court when we conclude the portion of the
19     deposition for an order, and we will ask for
20     sanctions and fees for having to come back because
21     you are making an unreasonable and unwarranted
22     limitation on this deposition.  Thank you.
23                  MR. BOYTE:  I understand and accept
24     your threat, Mr. Ward.
25                  MR. WARD:  It's not a threat, sir.
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1     BY MR. WARD:
2     Q.      Can you tell us --
3                  COURT REPORTER:  Can I mark this
4     quick before I forget?
5                  MR. WARD:  Sure.
6                  (Whereupon, the above-mentioned
7     document was marked as Exhibit No. 2.)
8     BY MR. WARD:
9     Q.      Can you tell us the structure of Highway

10     Beautification?
11     A.      No, I just know that Highway
12     Beautification primarily has about 30 employees.
13     It deals with in addition to billboard permitting,
14     it deals with junk yard permitting, road scape
15     grants, litter programs and the like.  It has
16     offices in various regions, but they report to
17     Ms. Bible.
18     Q.      Are you familiar with the ethics policy of
19     TDOT?
20     A.      Yes.
21     Q.      Who at Beautification do you look to to
22     comply with the ethics policy of TDOT, who at
23     Beautification?
24     A.      I have an ethics officer that is appointed
25     that I look to for the entire department.
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1     Q.      You don't look to any one individual
2     within the department of Beautification to comply
3     with the ethics policy?
4     A.      Everyone in the department of
5     Beautification expects to comply with it, and they
6     would -- I depend on the ethics officer.
7     Q.      Now, how is that accomplished?  Are there
8     training programs for these employees?
9     A.      Yes, right.  They're training for all --

10     all employees have training for -- in the ethics
11     policy.
12     Q.      Can you describe that for us, please?
13     A.      I cannot get into detail.  That's done
14     with the ethics officer.
15     Q.      Do you know what the penalty or sanctions
16     are for failure to comply with the ethics policy?
17     Are they published?
18     A.      There could be -- based upon the
19     recommendation usually of the supervisor, they
20     could be up to and including dismissal.  But other
21     sanctions would be appropriate as well according
22     to the severity of any violations which were
23     found.
24     Q.      Are the employees advised of this?
25     A.      I'm sure they are.
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1     Q.      You don't know today as we speak?
2     A.      No.
3     Q.      Okay.  Who do you look at in
4     Beautification to ensure that TDOT complies with
5     state law?
6     A.      Well, I mean, I expect everybody in the
7     department of Beautification to comply with state
8     law.  Of course, the ultimate responsibility for
9     running the office would be the director.

10     Q.      What do you do to ensure that the director
11     is complying with your understanding?  In other
12     words, let me say it this way:  Several of the
13     employees or perhaps most are not lawyers in
14     Beautification.  From time to time there are ALJ
15     rulings.  How are the employees advised as to the
16     ALJ or decisional rulings of a court that affect
17     their job?
18     A.      Well, I think our legal office would be --
19     they would advise them on legal matters.
20     Q.      Do you know that?
21     A.      Yes, I'm sure they are.
22     Q.      How do they do that?
23     A.      I'm not aware of the details of that.
24     Q.      Do you know whether it's oral or in
25     writing?
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1     A.      No.
2     Q.      Who at Beautification do you look to to
3     ensure that TDOT is fair to all people or entities
4     that deal with TDOT?
5     A.      I would look to -- I would look basically
6     the chain of command there, to the Assistant
7     Commissioner and to the director of the
8     Environmental Office and the director of the
9     office of Beautification.

10     Q.      All right.  Could you give us names with
11     those positions, please?
12     A.      The director -- the Assistant Commissioner
13     as I said is Mr. Ed Cole.  The director of
14     Beautification -- of the Environmental Office now
15     is Ms. Suzanne Herron, although she's quite new to
16     the job and she was preceded by Mr. Doug Delaney
17     who is now the assistant -- the Chief of
18     Environment and Planning and then the director of
19     the Beautification office Ms. Shawn Bible.
20     Q.      Now, have the procedures and individuals
21     with regard to Beautification and TDOT's
22     compliance with state law and being fair and
23     neutral and complying with the ethics policy, have
24     any of those procedures changed since this lawsuit
25     with Mr. Thomas began?
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1     A.      Could you repeat that question.
2     Q.      Yes, sir.  I asked you a series of
3     questions about who you looked to to ensure that
4     Beautification would comply with state law or
5     would be fair and neutral to the public and would
6     comply with the ethics policy.  And you gave me
7     those individuals, and my follow-up question is
8     since Mr. Thomas and TDOT began in litigation I
9     think sometime in March of 2007, have any of these

10     procedures changed or been affected?
11     A.      I am not aware of any change in the
12     procedures.
13     Q.      Okay.  Does TDOT conduct evaluations for
14     performance of its in-house attorneys,
15     specifically Mr. --
16     A.      I simply don't know.
17     Q.      Okay.  Does TDOT have review or
18     evaluations for the performance of Beautification,
19     starting with Shawn Bible the director and going
20     through the other employees of Beautification?
21     A.      Yes, there should be evaluations for those
22     employees, particularly those who are Civil
23     Service.  I think generally the evaluations are
24     required for Civil Service employees, and for
25     executive service they're not.
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1     Q.      Okay.  Sir, when were you first aware that
2     TDOT sued Mr. Thomas in the Chancery Court of
3     Shelby County?
4     A.      I simply don't recall.
5     Q.      Now, under your administration at TDOT,
6     who or what group of individuals has the authority
7     to file a lawsuit on behalf of you or the
8     Department?
9     A.      I think that would be the Attorney General

10     working with our general -- with our legal staff.
11     Q.      What formal procedure exists before you
12     allow TDOT to file a lawsuit against a citizen or
13     an entity?
14     A.      I basically am going to depend upon advice
15     of my legal staff.  I'm not sure that a formal
16     procedure exists.
17     Q.      All right.  For example, does Mr. Reinbold
18     have the authority to file an action in your name
19     against an individual or an entity without seeking
20     your approval?
21     A.      Yes, I would say so.
22     Q.      Did Cathy Caster have that authority?
23                  MR. BOYTE:  Objection, it goes beyond
24     the scope of the limitation -- limitation and
25     scope of this deposition.
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1     Q.      He hasn't instructed you not to answer.
2     He's filed an objection.
3     A.      I really don't know.  That would be -- I
4     would defer to Mr. Reinbold in a case like that.
5     Q.      Would Shawn Bible have that authority?
6     A.      I would not think so.
7     Q.      So the best of your understanding is it
8     would require some legal input?
9     A.      Yes.

10     Q.      Either from Mr. Reinbold or from someone
11     in the State AG's office?
12     A.      That would be the best of my
13     understanding.
14     Q.      Okay.  Thanks.  We have marked as
15     Collective Exhibit 1 a series of documents which I
16     will refer -- Bill, do you want -- I will identify
17     these documents in Collective Exhibit 1.  They are
18     the May 22nd, 2007, injunction that was issued by
19     Chancellor Evans.  They are the order on the show
20     cause hearing, March 19th, 2008, order.  They are
21     the ethics report dated June 16, 2007, also dated
22     October 16, 2007.  And correspondence from Mr. Ken
23     Becker to Mr. Thomas dated December 3, 2007, with
24     enclosures.  That comprises Collective Exhibit 1.
25                  MR. BOYTE:  I will make a general
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1     objection to including in this deposition any
2     documents other than the second one which is the
3     March 19, 2008, order.
4     Q.      All right.  When did you first see the
5     first document in Collective Exhibit 1, the order
6     granting defendant and counter-plaintiff's
7     application for temporary injunction which is an
8     injunction that Mr. Thomas obtained against TDOT
9     dated May 22, 2007?

10                  MR. BOYTE:  Objection as that
11     question asks for information that goes beyond the
12     order limiting the scope of this deposition.  And
13     I would instruct him not to answer.
14                  MR. WARD:  I would remind counsel
15     it's clearly covered in the order.
16                  MR. BOYTE:  Thank you, sir.
17     BY MR. WARD:
18     Q.      Are you going to follow that instruction,
19     sir?
20     A.      Yes.
21     Q.      Okay.  When were you first advised that
22     TDOT had been enjoined, Mr. Nicely?
23                  MR. BOYTE:  Same objection, same
24     instruction not to answer, unless it was after
25     March 19, 2008.
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1     A.      I will adhere to the advice of my counsel.
2     Q.      Was it after March 19, 2008, that you were
3     advised that they were enjoined?
4     A.      I simply don't recall exactly when I was
5     first advised.
6     Q.      Do you recall by what means you were
7     advised?
8     A.      Mr. Reinbold would have told me.
9     Q.      When do you recall first seeing this

10     order?
11     A.      Please repeat.
12     Q.      When do you recall first seeing this order
13     that you have in front of you, the injunction
14     dated May 27, 2007?
15                  MR. BOYTE:  It's the same objection.
16     If it was after March 19, 2008, you can answer,
17     but if not, I would instruct you not to.
18     A.      Which document is it, sir?
19     Q.      The first one.  You see it has a Bates --
20     it has not -- excuse me.  It has a date stamp May
21     22, 2007.  Do you see that, sir?  Do you see that
22     stamp?  It's --
23     A.      Yes, I'm sorry, I do see it, yes.
24     Q.      Thank you.  Now, my question is, when did
25     you first see this document?
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1     A.      I simply do -- cannot recall when I first
2     saw it.
3     Q.      When did you first read it?
4                  MR. BOYTE:  Same objection.
5     Q.      Have you read it at any time since May 22,
6     2007, up to and including the present?
7     A.      Yes.
8     Q.      When did you read it?
9     A.      Probably within the last month.

10     Q.      Is that the first time you read it?
11     A.      To my recollection.
12     Q.      All right, sir.  For what purpose did you
13     read it within the last month?
14     A.      I was advised to read it by my general
15     counsel.
16     Q.      To your knowledge had -- since you have
17     been Commissioner, has TDOT been enjoined before?
18     A.      I simply don't recall.
19     Q.      Let me ask you to turn to page 3 of this
20     order.  The last paragraph on that page says that
21     the Court further finds that there is substantial
22     evidence of selective and vindictive enforcement
23     against the Defendant Thomas on behalf of the
24     Plaintiff TDOT, primarily through the actions that
25     have been evidenced to the Court which arose from
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1     Cathy Caster, in-house attorney for the Plaintiff,
2     and Shawn Bible, head of the Beautification
3     Department of the plaintiff.
4              When you read that, did you have a
5     concern about the activities of Ms. Caster and
6     Ms. Bible?
7     A.      Well, I think certainly you would have a
8     concern from this ruling.  I think -- although I
9     hadn't read it, Mr. Reinbold had talked to me

10     about the ruling previous to my reading it.
11     Q.      All right, sir.  After you read it and saw
12     what the Court said in its order, did you have any
13     discussions or take any actions to further educate
14     yourself as to what was the basis of the Court
15     finding substantial evidence of selective and
16     vindictive enforcement against Thomas by Caster
17     and Bible?
18     A.      Yes.
19     Q.      What did you do about it?
20     A.      Well, the -- Ms. Caster is no longer in
21     the Department.
22     Q.      We'll get to that, yes, sir.
23     A.      Yes.  And I think what I certainly did was
24     have a discussion with Mr. Reinbold and make sure
25     that those -- any behavior such as this would --
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1     that we couldn't -- we couldn't tolerate and
2     wanted to make sure we are fair to everyone.  I
3     also talked to Ms. Bible and Mr. Cole and again
4     told them to make sure we are fair and equitable
5     to everyone, and I think they will be so.
6     Q.      All right, sir.  When did that discussion
7     and those actions occur that you had the
8     conversations with Mr. Cole and Ms. Bible about
9     stressing your desire that TDOT conduct itself in

10     a fair manner?
11     A.      That would be -- well, first of all, we
12     have an ethics policy.  But in terms of the
13     specific instance probably in the last three to
14     four weeks.
15     Q.      Was it somewhat, I will use the word that
16     is probably not the right word, was it shocking to
17     you that your Department that has an ethics policy
18     was found by a court to have acted unfairly to an
19     individual to the extent that the Court grants an
20     injunction?
21     A.      Well, we certainly would not expect that
22     to happen.  We certainly would not want it to
23     happen.
24     Q.      Did you put into place any procedures to
25     prevent unfair action or evidence of selective and
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1     vindictive enforcement from occurring again within
2     the Department at the time you read this?
3     A.      No, I think we have procedures to -- I
4     think we have an ethics policy that if we adhere
5     to it we certainly could -- it should be
6     sufficient.
7     Q.      When did you first to your knowledge
8     believe that you had your hands around what this
9     case is all about?

10     A.      Well, I'm not -- I guess I would have to
11     look for a definition of hands around.  I'm not
12     sure --
13     Q.      It's pretty inarticulate, and I would
14     agree with that.  Let me try to rephrase it.
15              This case is about an individual that
16     asserts that he has been treated unfairly in a
17     systematic and consistent manner by your
18     Department.  Are you aware of that?
19     A.      Yes.
20     Q.      Are you aware that this case has uncovered
21     that an in-house attorney for your Department had
22     an unethical relationship with a competitor of
23     Mr. Thomas, are you aware of that?
24     A.      Yes.
25     Q.      Are you aware that this in-house attorney
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1     took over the process in certain instances where
2     permits were granted resulting in permits being
3     granted to the person she was having the unethical
4     relationship with in opposition to Mr. Thomas?
5                  MR. BOYTE:  Objection, there are
6     several allegations in there and interpretations
7     of the facts.
8                  MR. WARD:  Don't make a speaking
9     objection.

10     BY MR. WARD:
11     Q.      Do you understand the question?
12     A.      I understand the question, and it is a
13     little confusing quite frankly.
14     Q.      Well, I will be glad to rephrase it.  Do
15     you understand that Ms. Caster, an in-house
16     attorney for TDOT that had this unethical
17     relationship with Mr. Swaney, a business
18     competitor of Mr. Thomas, interjected herself into
19     the permit process resulting in permits being
20     granted to Mr. Swaney and denied to Mr. Thomas?
21     Do you understand that?
22     A.      I understand it, and I was not aware of
23     it.  I know that she was involved in the process,
24     but I was not aware of any interjection into the
25     process.
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1     Q.      Yes.  When did you become aware of that?
2     A.      That would have been previous to the March
3     date.
4                  MR. BOYTE:  And we would object to
5     that question and advise him not to answer.
6                  MR. WARD:  You're advising him not to
7     answer.
8     BY MR. WARD:
9     Q.      When you found that out, whenever it was,

10     did you take any steps to institute procedures
11     within the Department that would prevent it from
12     occurring again?
13     A.      We took steps to enforce our ethics
14     policy.
15     Q.      Why were they not enforced in an order to
16     prevent that from occurring?
17                  MR. BOYTE:  Do you understand the
18     question?
19     A.      I'm really not sure of the question.
20     Q.      I take your answer you introduced no new
21     procedures after you found this factual situation
22     to have existed with Caster and Swaney and Thomas
23     and the permits?
24     A.      No, I think we had sufficient procedures
25     that could deal with the situation.
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1     Q.      Why didn't they catch it?
2     A.      Well, it was caught eventually and was
3     dealt with.
4     Q.      It was caught because it was brought out
5     in court by Mr. Thomas' lawsuit, sir.  How else
6     did you catch it?
7     A.      In this particular case that's the way it
8     was found out.  You have to find out someway, and
9     in this particular case that's the way it came to

10     light.
11     Q.      Having found that and brought it to light,
12     have you determined that it would be necessary to
13     make any change to your procedures?
14     A.      No.
15     Q.      Let me ask you to turn to page 4, please.
16     The Court begins to elaborate the substantial
17     evidence of selective and vindictive enforcement
18     it found, and at the bottom of page 3 and top of
19     page 4 it says -- last line of page 3:  Such
20     evidence includes e-mails from Cathy Caster
21     directed to people within the Department to win a
22     matter for Mr. Thomas' competitor, Mr. Swaney, and
23     ultimately defeat Mr. Thomas.
24              Now, with that in mind I want to ask you,
25     sir, if you have seen an e-mail, a copy of which
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1     I'm going to show you, from Cathy Caster to Shawn
2     Bible, Rod Boehm, Doug Delaney, Connie Gilliam,
3     John Reinbold dated August 1, 2005.  Have you seen
4     that e-mail?
5                  MR. BOYTE:  I would object.  Your
6     questions are getting into factual matters in
7     2005, well beyond the limitation of the order that
8     Chancellor Evans has given and --
9                  THE WITNESS:  Advise me?

10                  MR. BOYTE:  You can answer but under
11     that objection.
12     BY MR. WARD:
13     Q.      Have you seen that e-mail, sir?  Take your
14     time and just read it.
15     A.      Not to my knowledge.
16     Q.      Did you read the content of it?
17     A.      (Witness reviews document.)
18     Q.      You may or may not know that the e-mail
19     refers to private litigation between Mr. Swaney
20     and Mr. Thomas.  But it's directed to employees of
21     Beautification and Mr. Reinbold, and it contains
22     the words:  If we want to win a matter for
23     Mr. Thomas (sic) and ultimately defeat Mr. Thomas.
24                  MR. BOYTE:  I object to the counsel's
25     characterization of what the e-mail message is.
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1     Q.      Well, let me rephrase it so we don't have
2     that objection.  If we want to win the hearing for
3     Swaney and ultimately against Thomas.  Does that
4     statement by an in-house lawyer comport with your
5     sense of fairness that the ethics policy of TDOT
6     requires of TDOT employees?
7                  MR. BOYTE:  I would state for
8     clarification for the record there's nothing in
9     the e-mail that indicates that that is a statement

10     about private litigation between two private
11     parties.
12                  MR. WARD:  It says it on its face,
13     George.
14     A.      Look, I simply don't know -- that's the
15     first time I have seen the e-mail.  I don't know
16     the background of it, so I simply cannot answer
17     your question.
18     BY MR. WARD:
19     Q.      Thank you for that.  Today is the first
20     time you have seen that e-mail which was a
21     prominent exhibit to the pleadings of Mr. Thomas
22     and an exhibit in the case?
23     A.      Yes, to my recollection that's the first
24     time I have seen that e-mail.
25     Q.      Having seen it, had you seen it at or
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1     about the time it was written and if it refers to
2     litigation of a private nature between Mr. Swaney
3     and Mr. Thomas, and Cathy Caster is addressing
4     Mr. Reinbold and other people at TDOT, I will ask
5     you again:  Does that reflect the attitude of
6     neutrality and fairness that you demand and expect
7     of TDOT employees?
8                  MR. BOYTE:  I would object.  Not only
9     does it go well beyond the scope of the deposition

10     as ordered, it asks him to speculate what he might
11     have thought or felt in 2005.
12                  MR. WARD:  He's the Commissioner.  He
13     said today is the first day he had it.  I'm asking
14     him as of now.
15     BY MR. WARD:
16     Q.      Is that the type neutrality and fairness
17     that your in-house attorneys are expected to
18     conduct themselves with, sir?
19     A.      Being unaware of the total background, the
20     basis of -- the basis of -- let me repeat that.
21     Being unaware of the complete background which
22     resulted in the e-mail, I simply don't want to
23     speculate on what I might have done.
24     Q.      All right.  Do you see who is copied on
25     this e-mail?  You see Mr. Reinbold received a copy
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1     of it?
2     A.      Yes.
3     Q.      All right, sir.  Are you aware that also
4     brought to the Court's attention was an e-mail
5     from Shawn Bible directed to business associates
6     of Mr. Thomas, namely Dave Hogue, incorrectly
7     stating that Mr. Thomas' billboards are illegal
8     and that the association of CBS logo on
9     Mr. Thomas' billboards would reflect negatively

10     against CBS, were you aware of that?
11     A.      Only when I read it in this document you
12     gave me.
13     Q.      Are you aware of it before today?
14     A.      Yes, when I read it in the document.
15     Q.      When approximately were you first aware of
16     it?
17     A.      When I read the document, which was as I
18     think I have already stated in the last few weeks.
19     Q.      All right, sir.  Were you were aware that
20     Cathy Caster was sending documents to the
21     attorneys for Randall Swaney in his litigation
22     with Mr. Thomas?
23     A.      No.
24     Q.      Were you aware that Cathy Caster was
25     giving legal advice to the attorneys for Randall
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1     Swaney in his litigation with Mr. Thomas?
2     A.      No.
3     Q.      When has that been brought to your
4     attention?
5     A.      I'm not sure it's been brought to my
6     attention.
7     Q.      Take a look at the second paragraph on
8     page 4 of the Court order in front of you, please.
9     A.      It would have been when I read this would

10     have been the first time I was aware of it.
11     Q.      Does that trouble you, that activity
12     that's contained in the second paragraph of page 4
13     of this order?
14     A.      Yes.  It would be troublesome.
15     Q.      Thank you, sir.  Let me ask you to turn
16     the page to paragraph -- excuse me, to page 5
17     where the Court's order continues.  The Court in
18     the first sentence makes reference to the code of
19     ethics of TDOT, and the second sentence says that
20     the Court finds that the evidence clearly
21     establishes that Cathy Caster and Shawn Bible have
22     taken actions which appear to be in conflict with
23     the various provisions of the TDOT code of ethics,
24     including the provision requiring TDOT employees
25     to maintain high standards of honesty, integrity,
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1     impartiality to ensure the proper performance of
2     departmental business and to maintain the
3     confidence of citizens and to avoid misconduct and
4     conflicts of interest.
5              I take it you read that for the first
6     time some few weeks ago?
7     A.      I read that for the first time.  Of
8     course, I had received ethics reports from our
9     ethics officer relating to those matters.

10     Q.      Yes, sir.  But had you been advised a
11     court found that the actions appear to violate
12     your own code of ethics or TDOT's own code of
13     ethics?
14     A.      Well, I had the report from our ethics
15     officer that referred to the two employees
16     mentioned here.  So to that extent, yes, I was
17     aware of it.
18     Q.      Well, we'll get into those ethics reports
19     in a minute.  But I think I remember a short
20     recitation where Mr. Becker says the Commissioner
21     with regard to Caster found three violations, two
22     of accepting a gift and one of not reporting it or
23     vice versa maybe.  One of accepting it and two of
24     not reporting it.
25              But here you have a court in an
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1     injunction in a public document saying that the
2     Court finds the evidence that clearly established
3     that Caster and Bible have taken actions which
4     violate the code of ethics, including that TDOT
5     employees maintain high standards of honesty,
6     integrity and impartiality.
7              Did that connote any higher degree of
8     concern or matters that needed your attention than
9     just the ethics report?

10                  MR. BOYTE:  Your question regarding
11     how he is responding to his reading of the -- that
12     order this year?
13                  MR. WARD:  Yes.
14                  MR. BOYTE:  Okay.
15     A.      No, I think our ethics -- our ethics
16     officer which is the appropriate procedure had
17     looked into the matters and had given me the
18     reports.
19     BY MR. WARD:
20     Q.      So when you read this, this caused you no
21     more concern than reading the ethics report, is
22     that your testimony?
23     A.      Well, I think the fact that I had the
24     ethics report probably factored into my decisions,
25     and no, I think I -- I think we had a procedure to
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1     deal with it.
2     Q.      All right, sir.  In the middle paragraph
3     on page 5 there is a recitation of the dining with
4     Randall Swaney and Cathy Caster at the Hermitage
5     Hotel and Ruth Chris' Steakhouse in Nashville.
6     And the Court says:  Such action is troubling to
7     the Court and appears to be a conflict of
8     interest.
9              That also was included in the ethics

10     report.  Did the recitation of this in the order
11     of the Court cause you any heightened or increased
12     concern?
13     A.      No, I think Mr. Reinbold already discussed
14     that with me so I knew -- I think I pretty well
15     knew what was there.
16     Q.      All right.  And then on page 6 the Court
17     lists the matters that TDOT was enjoined from
18     doing.  Did you have any reaction at the time you
19     read the Court's injunction against TDOT
20     specifically listing what TDOT was prohibited from
21     doing?
22     A.      (Witness reviews document.)  Repeat the
23     question, please.
24     Q.      Yes, sir.  Did you have any concern that
25     the Court was basically enjoining TDOT to follow
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1     its own ethics policy and treat people fairly and
2     to treat Mr. Thomas without bias or prejudice?
3     Did you have any concern that something needed to
4     be done within the Department to ensure that
5     actions and activities that were addressed in this
6     order did not occur again?
7                  MR. BOYTE:  I would object to the
8     form of the question unless you rephrase it to fit
9     within the ordered limited scope of this

10     deposition.
11                  MR. WARD:  I think it's self-evident.
12     This gentleman has testified he only saw this
13     order a few weeks ago, which is certainly
14     subsequent to March 19.
15                  MR. BOYTE:  He's testified that he
16     was advised about the order.  That he only read it
17     for the first time a few weeks ago, and your
18     question tends to confuse the timeline.
19                  MR. WARD:  My question --
20                  MR. BOYTE:  Are you asking him about
21     how he responded when he first learned of the 2007
22     injunction?  Or are you asking him how he
23     responded after he read it a few weeks ago?
24                  MR. WARD:  I'm asking about when he
25     read it.
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1                  MR. BOYTE:  Okay.
2     BY MR. WARD:
3     Q.      You haven't received anything in writing
4     other than this order, have you, sir, about this
5     injunction?
6     A.      Not to my knowledge.
7     Q.      So everything you received was a verbal
8     report from Mr. Reinbold?
9     A.      Primarily, yes.

10     Q.      And I suggest to you that as good a lawyer
11     as he is he couldn't possibly cover everything
12     that's included in this order in a verbal report.
13              So my question is, given the first time
14     that you have read this and seen what you were
15     enjoined against, which is in essence enjoining
16     the Department to comply with its own policy of
17     ethics, did you reach a conclusion or have a
18     concern that for the public impression of TDOT and
19     for the way you want your Department to run,
20     something needed to be done, other than what was
21     already being done?
22     A.      Well, I guess the thing Mr. Reinbold had
23     reported to me and I think we had taken action on
24     the ethics issue.
25     Q.      Do you recall what that was?
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1                  MR. BOYTE:  Clarify the question.
2     Q.      Ms. Caster was suspended for one day
3     without pay.  Was that sufficient for you, sir?
4                  MR. BOYTE:  Objection, it goes beyond
5     the scope of the deposition.
6     Q.      No, it's responsive to his answer.
7     A.      That was -- that was based upon the
8     recommendation of Mr. Reinbold.  That was the --
9     that was the initial action taken.

10     Q.      And you were just completely satisfied
11     with that?
12     A.      I accepted his recommendation.
13     Q.      That recommendation in the way things work
14     at TDOT had to be made to you, you had to approve
15     it?  Or could Mr. Reinbold have done it on his
16     own?
17     A.      No, he had to make it to me, that's --
18     yes, sir.
19     Q.      Do you recall when -- so let me get this
20     straight.  You receive a verbal report, you have a
21     recommendation of suspension for one day, and you
22     approve that; is that correct?
23                  MR. BOYTE:  Objection, goes beyond
24     the scope of the deposition.
25     A.      Yes, I did approve that.

Page 43

1     Q.      Did you have anything in writing in front
2     of you, sir, to find out the gravity or
3     seriousness of what Ms. Caster had done other than
4     what Mr. Reinbold told you?
5                  MR. BOYTE:  Could you put the time of
6     your question in reference?
7                  MR. WARD:  I'm going to put it at any
8     time.  At the time it was made to you and you tell
9     him not to answer.

10                  MR. BOYTE:  You're asking him when he
11     first learned this, before March of 2008?
12                  MR. WARD:  No, sir, that's as clear
13     as it can be.
14                  MR. BOYTE:  It's not clear to me.
15     BY MR. WARD:
16     Q.      At the time Mr. Reinbold made the oral
17     report to you about what Ms. Caster had done, you
18     had nothing in writing; is that correct?
19                  MR. BOYTE:  I object.  That is beyond
20     the scope of this deposition, and I would instruct
21     him not to answer.
22                  MR. WARD:  He's already answered.
23     BY MR. WARD:
24     Q.      And you received Mr. Reinbold's
25     recommendation that Ms. Caster be suspended for
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1     one day, and based upon what he told you, you
2     approved it?
3                  MR. BOYTE:  Same objection.  You
4     don't need to answer.
5     Q.      Well, let me ask you this question.  Has
6     it occurred to you at any point in time that that
7     was an inappropriate punishment for what she had
8     done?
9     A.      At the time it was made, no, the decision

10     was made, no, it did not seem inappropriate.
11     Q.      I appreciate that.  Now, let me broaden
12     the question.  At any point in time, after you
13     have read a few weeks ago this injunction finding
14     the basis of the Court enjoining TDOT, did you
15     have a question in your mind that a one-day
16     suspension was inappropriate?
17     A.      I think that after the second ethics
18     situation involving Ms. Caster, yes, at that point
19     I think that would have raised the issue at that
20     point.
21     Q.      And that occurred after she testified?
22     A.      I can't -- I just know there was a
23     second -- there was a second ethics report on
24     Ms. -- statements of Ms. Caster that...
25     Q.      Yes, sir, that's in October of 2007.
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1     A.      Yes, sir.
2     Q.      All right.  We'll get into that in a
3     minute.  Thank you, sir.  All right.  Now, let's
4     direct your attention to the second document, the
5     March 19, 2008, order of Chancellor Evans.  It's
6     entitled Order on Show Cause Hearing Finding TDOT
7     Committed Civil Contempt of Court Ordering
8     Sanctions and Other Relief.
9              Commissioner, when were you first advised

10     that TDOT had been held by a court of record to be
11     in contempt in this case?
12     A.      I'm -- Mr. Reinbold told me orally.  I
13     don't recall exactly the time.
14     Q.      All right, sir.  To your knowledge has
15     TDOT been held in contempt before?
16     A.      Not to my knowledge.
17     Q.      Does the fact of being held in contempt
18     create any concern or heightened awareness on your
19     part about your Department?
20     A.      Yes, of course, nobody wants to be found
21     in contempt by a court.
22     Q.      What did you do about this concern upon
23     being advised that you had been held in contempt?
24     A.      Well, I discussed it with our -- my legal
25     staff, and also I think for the most part much of
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1     this order we plan to appeal.
2     Q.      All right, sir.  Did you read this order?
3     A.      I did not read the order initially.
4     Mr. Reinbold discussed it with me.
5     Q.      Did Mr. Reinbold give you any written
6     documentation about the contents of the order?
7     A.      At what point in time?  Not when he
8     discussed it with me originally, no.
9     Q.      All right, sir.  When is the first time

10     you yourself read this order?
11     A.      I would say the same as the other
12     document, within the last three to four weeks.
13     Q.      All right, sir.  And that would be
14     sometime in the month of May 2008, approximately?
15     A.      Yeah, approximately, yes, sir.
16     Q.      Is there a reason that you did not read it
17     prior to May of 2008?
18     A.      Not particularly.  We have a lot of legal
19     actions that involve the Department and usually
20     Mr. Reinbold just simply discusses them with me
21     without me reading them in-depth.
22     Q.      All right.  Do you appreciate what being
23     held in contempt means?
24     A.      I think I do.  Yeah.
25     Q.      Do you recognize that it is different from
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1     a money judgment?
2     A.      Yes.
3     Q.      You realize it is an order of court
4     declaring that you as Commissioner and your
5     Department has done acts that violate previous
6     orders of a court?
7     A.      Please repeat.
8     Q.      Would you do that.  I don't believe I can
9     improve on that one.

10                  (The requested portion of the record
11     was read by the reporter.)
12     A.      Yes.
13     Q.      Thank you.  All right.  On page 1 of this
14     order the Court discusses the dates of the hearing
15     and that it is a show cause hearing.  And he
16     recites some of the language of the injunction
17     from May 22nd, 2007.  And then on paragraph 3 of
18     page 2 he cites that Thomas moved for a second
19     temporary restraining order citing the
20     intervention of TDOT's Commissioner's orders on
21     Kate Bond and Crossroads Ford subsequent to the
22     Court's May 22 Temporary Injunction and TDOT's
23     failure to respond to the discovery by July 2nd as
24     ordered by the Court.
25              Were you aware that in the process of the
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1     show cause hearing which began August the 7th and
2     went through on an on-and-off basis September
3     27th, that as that case was being tried, you and
4     your office issued Commissioner's orders involving
5     Mr. Thomas on Kate Bond and Crossroads Ford?  Were
6     you aware of that fact and the timing of that
7     fact?
8     A.      I was aware that we issued the order on
9     Kate Bond.  I guess I didn't relate it to the

10     timing.
11     Q.      And were you aware that the Court on July
12     the 16th entered an order staying Commissioner's
13     orders, I think the date -- we'll get them out in
14     a minute, but I believe the dates on those orders
15     was June of 2007.  Were you advised that the Court
16     stayed your Commissioner's orders?
17     A.      I don't recall specifically.  I'm sure
18     Mr. Reinbold probably told me.
19     Q.      Okay.  Were you advised that TDOT was
20     determined by the Court at this hearing to have
21     failed to have complied with discovery?
22     A.      I think I was advised at some point in
23     time by Mr. Reinbold of that finding.
24     Q.      Did you inquire as to why your Department
25     was not complying with discovery orders of the
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1     Court?
2     A.      Yes.
3     Q.      Do you believe that your Department should
4     comply with discovery orders of the Court?
5     A.      I think the Department should comply, and
6     I think the Department from everything that's been
7     reported to me made a good faith effort to comply.
8     Q.      Were you advised that the Department, even
9     as late as the hearing, began to continue to

10     locate additional documents and provide them?
11     A.      Yes.  But again I was advised that it
12     was -- there was a good faith effort to provide
13     them in a timely manner.
14     Q.      Did you ascertain who was in charge of
15     providing the discovery for the Department?
16     A.      I'm not sure that I did.
17     Q.      Did you look to Mr. Reinbold to be
18     responsible for complying with discovery?
19     A.      Yes.
20     Q.      Now, evidence had already been adduced at
21     this time concerning the relationship between
22     Mr. Swaney and Ms. Caster.  To your knowledge did
23     you or anyone in the Department closely examine
24     Ms. Caster to see if she produced the
25     documentation within her possession that was
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1     ordered?
2                  MR. BOYTE:  Objection.  The time
3     frame of that question goes beyond the limited
4     scope of this deposition.
5                  MR. WARD:  Are you instructing him
6     not to answer?
7                  MR. BOYTE:  He can -- I don't know
8     what knowledge he has, so he can answer if he has
9     knowledge about that.

10     A.      No, I really have no knowledge what she
11     might or might not have been instructed.
12     BY MR. WARD:
13     Q.      Well, if you have information that an
14     employee is engaging in an unethical relationship,
15     and you've already got an injunction against your
16     Department and you have got an order to produce
17     discovery, does that not heighten or increase your
18     awareness that Ms. Caster who had in her position
19     numerous documents might have a reason not to
20     produce all of them?
21                  MR. BOYTE:  The objection stands.  I
22     think you're asking him for information and
23     judgments he made or might have made prior to
24     March 19, 2008.
25                  MR. WARD:  Yes, I am.
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1                  MR. BOYTE:  And that goes beyond the
2     scope of this deposition.
3     A.      I have no knowledge of it.  I was
4     depending primarily on Mr. Reinbold.
5     BY MR. WARD:
6     Q.      All right.  Did you ascertain at any point
7     in time, either before or after March 19, whether
8     Mr. Reinbold inquired of Ms. Caster if she
9     produced all the documents that the Court ordered

10     her to produce and TDOT to produce?
11     A.      I assume that Mr. Reinbold would do his
12     job and trying to get the -- and comply with any
13     discovery order.
14     Q.      So I take it your answer is no, you didn't
15     ask him?
16     A.      I did not ask him specifically, that's
17     correct.
18     Q.      All right, sir.  Have you been advised or
19     did you read on page 7 that the Court found that
20     the evidence established that TDOT failed to
21     produce all documents ordered by the Court?
22     A.      Yes, I have been advised that, yeah, and
23     read that.
24     Q.      Have you implemented any different
25     procedures or policies at TDOT to see that that
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1     does not occur in the future in any other court
2     case?
3     A.      I have not implemented new procedures.  I
4     have just stressed to our staff and to
5     Mr. Reinbold that we need to make sure we comply
6     with any such orders.
7     Q.      Did you make that goal known prior to
8     March 19, 2008?
9     A.      I don't recall when I made it.  When he

10     first advised me of the discovery issue, I again
11     stressed the need to do that.
12     Q.      All right.  Have you since been advised of
13     the quantity of documentation that Ms. Caster sent
14     to Mr. Swaney's lawyers that were not produced in
15     the Thomas case?
16     A.      I'm not aware of that quantity.
17     Q.      Are you aware that there is presently
18     pending in Part 2, a different division of the
19     Chancery Court of Shelby County, a scire facias
20     with a hearing that is set 23 days from today to
21     hold TDOT in contempt in that case for failure to
22     produce documents that were subpoenaed in 2005?
23     A.      No.
24                  MR. BOYTE:  Objection to the
25     relevance.

Page 53

1     Q.      You're not aware that the scire facias has
2     been filed against TDOT seeking to hold it and you
3     in contempt for failure to respond to a subpoena
4     that is set on June the 25th, 2008?
5     A.      I am not -- Mr. Reinbold might have
6     mentioned it to me, but I simply don't recall it.
7     Q.      All right, sir.  So then you're completely
8     unaware that the documents that Chancellor Evans,
9     among others, found failed to be produced which

10     primarily composed of documents that -- and faxes
11     that she sent to David Wade, counsel for
12     Mr. Swaney, were subpoenaed in 2005 in private
13     litigation between Swaney and Outdoor Management
14     and Mr. Thomas, and they were failed to be
15     produced at that time?  Have you not ever been
16     advised of that?
17                  MR. BOYTE:  Objection, asked and
18     answered.  He's making an argument about a case
19     that is not part of this case.
20     Q.      I'm asking if you know if that case has to
21     do with the non-production of the same documents
22     that Chancellor Evans found?  Were you aware of
23     that?
24     A.      No.
25     Q.      Were you aware that during the deposition
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1     of the TDOT employees in 2005, Mr. Reinbold made
2     the decision to not produce documents that were
3     subpoenaed?
4                  MR. BOYTE:  Objection.
5     Q.      Are you aware of that?
6                  MR. BOYTE:  Objection, that's another
7     case.
8     A.      No.
9     Q.      All right.  Are you aware of how

10     regulations become regulations at TDOT?
11     A.      Generally.
12     Q.      What is your understanding of how a
13     regulation that is in writing actually becomes a
14     regulation?
15     A.      Well, there's generally a rule making
16     process that we go through and then it goes to the
17     Secretary of State for finalization.
18     Q.      Does the legislature have any impact or
19     input into that?
20     A.      Regulations usually are the result of
21     legislation.  They're ways of implementing
22     legislation.
23     Q.      Are you aware that Highway Beautification
24     on certainly more than one occasion will deny the
25     process and application if it is within a thousand
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1     feet of a location that involves a pending
2     hearing, are you aware of that policy?
3     A.      Yes.
4     Q.      Are you aware that that does not have a
5     TDOT regulation; it's not sourced in any TDOT
6     regulation?
7     A.      No, but I'm sure there is a basis for it.
8     Q.      Are you aware that Chancellor Evans said
9     there was no basis for it on page 10 of his order?

10     A.      I'm aware that Chancellor Evans made a
11     ruling in that particular case, and we
12     respectfully disagree with the ruling and we plan
13     to appeal it.
14     Q.      All right, sir.  Were you aware that
15     Chancellor Evans found that the Commissioner's
16     order which was prepared on June 6, 2007, with
17     regard to Crossroads Ford that was prepared by
18     Theresa Denton was prepared by a legally
19     conflicted individual, to wit, Theresa Denton, are
20     you aware of that?
21     A.      No.
22     Q.      Just is the verbalization of my asking
23     this question the first time you have been advised
24     of that?
25     A.      Well, I mean, I read it in the case here.
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1     But I guess I would -- I would take exception that
2     she was legally -- what was the term you used?
3     Q.      Conflicted.
4     A.      Conflicted.
5     Q.      Did you read her testimony in the case?
6     A.      I don't think I have read it in-depth.  I
7     have had Mr. Reinbold report it to me about it.
8     Q.      Do you know the extent of matters that she
9     participated in in an adverse fashion to

10     Mr. Thomas that the Court found caused her to be a
11     legally conflicted individual?
12     A.      I'm generally aware of that -- the issue
13     you're talking about.
14     Q.      All right.  Since the ruling on March 19,
15     2008, has TDOT changed any of its procedures with
16     regard to people that assist in compiling
17     Commissioner's orders?
18     A.      I think Mr. Reinbold advised me he had
19     already changed the policy to make sure that you
20     didn't -- you had a segregation of duties in his
21     division to avoid any appearance of conflict.
22     Q.      All right.  Do you know when that
23     happened, sir?
24     A.      That happened -- that would have happened
25     prior to that date.  So he had done that I think
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1     when the Court ruling came down originally.
2     Q.      All right.  Were you aware of the trial
3     testimony and the ruling of Chancellor Evans with
4     regard to the Kate Bond site?
5     A.      Yes.
6     Q.      Were you aware that Chancellor Evans found
7     that in addition to being legally conflicted,
8     Theresa Denton admitted from the stand that the
9     Commissioner's order that she prepared was

10     erroneous as a matter of law?
11     A.      No.
12                  MR. BOYTE:  Your question is simply
13     did he know that the order said that?
14                  MR. WARD:  Yes.
15     A.      Oh.
16                  MR. BOYTE:  Did you understand the
17     question?
18                  THE WITNESS:  Pardon?
19                  MR. BOYTE:  Did you understand the
20     question?
21     A.      I did not understand the question I don't
22     think.  I'm sorry.
23     BY MR. WARD:
24     Q.      All right.  Let me ask you to look at page
25     13, paragraph 66 -- or 65 and then 66.
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1     A.      (Witness reviews document.)  Okay.  I have
2     looked at it.
3     Q.      All right.  Thank you.  Were you aware
4     that Chancellor Evans found that Ms. Denton's
5     testimony was an admission that controlling law in
6     Tennessee rendered the issue that she framed in
7     the Commissioner's order to be a question of law,
8     not a question of fact, and the Court found that
9     Denton admitted that the very basis of the

10     Commissioner's order that she prepared reversing
11     and remanding Judge Hornsby's decision was
12     incorrect and in error?  Were you aware of that?
13     A.      When I read it.  As I say with this
14     particular ruling, we disagree -- respectfully
15     disagree with the Chancellor and plan to appeal.
16     Q.      All right.  We are going to get into that
17     in just a moment.  Now, let's go back to the first
18     exhibit, the injunction of May 22nd.  Were you
19     advised by anyone that the injunction issued by
20     Chancellor Evans was either of no moment or not
21     effective and did not have to be adhered to?  Were
22     you advised of any such statement?
23                  MR. BOYTE:  Objection, the time frame
24     of the question goes beyond the limited scope of
25     this deposition, and I would instruct him not to
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1     answer anything with information that goes prior
2     to March 19 of 2008.
3     Q.      All right.  That will be question 1.
4     Question 2, were you advised after March 19, 2008,
5     that the May 22nd injunction issued by Chancellor
6     Evans or words to the effect was of no moment or
7     not effective?
8     A.      I don't recall being advised that.
9     Q.      All right, sir.  Now, do you know that in

10     the order on show cause which held TDOT in
11     contempt, that the Court ordered TDOT to forthwith
12     issue to Thomas the permits for the Kate Bond
13     location?
14     A.      I am aware of that.
15     Q.      Do you have any question as to what
16     forthwith means?
17     A.      No.
18     Q.      What does it mean?
19     A.      It means immediately.
20     Q.      All right, sir.  To your knowledge since
21     May 19 -- excuse me.  To your knowledge since
22     March 19, 2008, has TDOT issued those permits to
23     Mr. Thomas for Kate Bond as set forth in this
24     order?
25     A.      We have not.  We intend to exercise our
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1     right to appeal the order.
2     Q.      Were you advised that the Court ordered
3     your deposition to be taken today?
4     A.      Yes.
5     Q.      Commissioner, is there any physical reason
6     which prohibits you from directing or instructing
7     Beautification to issue the Kate Bond permits to
8     Mr. Thomas as ordered?  Is there any physical
9     reason that you cannot do that?

10                  MR. BOYTE:  Are you asking him if
11     he's got a physical disability?
12                  MR. WARD:  Yes.
13     BY MR. WARD:
14     Q.      A physical disability or any physical
15     impediment that prohibits you from doing it?
16     A.      No.
17     Q.      All right.  Do you, sir, have the present
18     intention for TDOT to issue the Kate Bond permits
19     to Mr. Thomas as ordered by the Court?
20     A.      As I have told you before, we intend to
21     appeal that order, which is our legal right
22     before -- because we think the order is in error.
23     Q.      I know, sir.  You will have to bear with
24     me, and I will have to ask my question.  I take it
25     your answer is you do not have a present intention
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1     for TDOT to issue the Kate Bond permits to
2     Mr. Thomas?
3     A.      Until such time -- I do not intend to
4     until such time as all of our legal remedies have
5     been exercised.
6     Q.      All right, sir.  If we took a break in
7     this deposition and if you chose, you could call
8     Nashville today and cause those permits to be
9     issued today, could you not?

10                  MR. BOYTE:  Objection, argumentative.
11     It's a statement of counsel.
12                  MR. WARD:  No, it's a question.
13     BY MR. WARD:
14     Q.      You have the physical and requisite
15     authority to cause these permits to be issued if
16     you chose to do so; isn't that correct?
17     A.      If I chose to do so, but I do not choose
18     to do so given the consequences which well could
19     ensue if I did that.
20     Q.      All right.  Has someone at TDOT advised
21     you not to issue these permits?
22     A.      I have been advised by legal counsel and
23     the -- and the Attorney General that we are going
24     to appeal the ruling.  Until such time as we have
25     exhausted our legal remedies, we will not issue
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1     the permits because we think it would be -- they
2     would be erroneously issued.
3     Q.      So it is your voluntary decision not to
4     issue these permits to Mr. Thomas; is that
5     correct?
6                  MR. BOYTE:  It's been asked and
7     answered.
8     A.      After conferring with my legal counsel, we
9     have decided to exercise our legal right to appeal

10     the decision.
11     Q.      What legal counsel advised you not to
12     comply with the Court order?
13                  MR. BOYTE:  Objection, you're asking
14     for information from privileged discussions.
15     A.      They have advised me that we have a right
16     to appeal, which we intend to do so.
17     Q.      And I'm sorry to belabor this, but I've
18     got to make this record.  Have you been advised
19     that advice of counsel is not a defense to
20     contempt?  Have you been so advised?
21     A.      No.
22     Q.      Do you realize this order is directed to
23     you in your official capacity and your Department,
24     and not to your counsel?
25     A.      Yes, I do realize that.
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1     Q.      Okay.  You are aware that your Department
2     through the Attorney General filed a motion to
3     stay this Court's order of March 19, 2008?  You're
4     aware they filed a motion to stay the enforcement
5     of this order?
6     A.      I -- yes, I am aware.
7     Q.      Are you aware the Court had a hearing and
8     denied your motion to stay?
9     A.      Yes.

10     Q.      Have you seen this order before?
11     A.      I don't recall seeing it.  I might have,
12     but I don't recall.
13                  MR. WARD:  Let's mark the order as
14     the next exhibit, please.
15                  (Whereupon, the above-mentioned
16     document was marked as Exhibit No. 3.)
17     Q.      Commissioner, are you aware that your and
18     TDOT's failure to comply with the Court order of
19     March 19 subjects yourself and TDOT to further
20     sanctions and penalties?
21     A.      No, I guess I'm not aware of that.
22     Q.      Are you aware that this failure to comply
23     could include placing individuals such as yourself
24     in jail until they comply?
25                  MR. BOYTE:  Objection.  You're
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1     getting into threats against --
2                  MR. WARD:  It's not a threat.
3                  MR. BOYTE:  Counsel is trying to
4     intimidate the witness into acting --
5     A.      I do -- my answer is no, I am not aware of
6     that.  I do consider that a real effort to
7     intimidate.
8     BY MR. WARD:
9     Q.      Would you like to take a break and confer

10     with counsel about your rights and
11     responsibilities regarding an order that has
12     previously been entered holding you and your
13     office in contempt so that I can conclude without
14     violating any of your personal rights?  I will
15     certainly give you that opportunity.
16     A.      What would you advise?
17                  MR. BOYTE:  We can talk about it if
18     you would like to.
19     A.      Okay.  All right.
20                  MR. WARD:  Thank you.
21                  THE VIDEOGRAPHER:  This is the end of
22     tape 1 of Gerald Nicely.  The time is 11:22.
23                  (Brief recess.)
24                  THE VIDEOGRAPHER:  This is the
25     beginning of tape 2 of Gerald Nicely.  The time is
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1     11:36.
2     BY MR. WARD:
3     Q.      Commissioner, let me rephrase the question
4     and then we will go into the specifics.  Has
5     anyone explained to you the effect upon you as
6     Commissioner and your Department for failure to
7     comply with an order of court when you are in a
8     status of contempt?
9     A.      The status of what?

10     Q.      Contempt.  You have been found to be in
11     contempt by the March 19, 2008, order.  Has anyone
12     explained what happens if you have the ability to
13     comply with matters that the Court has ordered and
14     you make the voluntary decision not to do so?
15     A.      No, I don't think anyone has.
16     Q.      Out of courtesy to you do you want to take
17     another break and explore that?
18     A.      No, I think we are ready to proceed.
19     Q.      All right, sir.  Do you have a concern now
20     that I have asked that question about the possible
21     effects of your actions as Commissioner and your
22     Department's actions voluntarily and intentionally
23     failing to comply with an order of the Court?
24     A.      First of all, my understanding is this
25     order is not yet final because of action by
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1     yourself and your client, and at such time as that
2     order is final we intend to exercise our right to
3     appeal.
4     Q.      Who has told you that this order is not
5     effective?
6     A.      My counsels.
7     Q.      What counsel?
8     A.      The Attorney General, my general counsel,
9     not a final order in my understanding yet.

10     Q.      You know that your attempt to stay the
11     order was denied by the Court, correct?
12     A.      Correct.
13     Q.      And you know the order is directed to you
14     and your Department, correct?
15     A.      Correct.
16     Q.      Now, you have made it very clear that you
17     have the ability but not the intention to issue
18     the permits on Kate Bond.  There are other matters
19     that are listed in the order of March 19, 2008,
20     and I would like to ask you about those if I
21     might.  I'm referring to the ordering part of the
22     March 19 order, Commissioner.  It starts on page
23     29.
24                  MR. BOYTE:  Could we hold just one
25     second?
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1                  MR. WARD:  Certainly.
2                  MR. BOYTE:  Could you flip that
3     around.  You got the mike part under your tie.
4     A.      It's going the wrong way, sorry.  The
5     March 29 order?
6     Q.      The March 19, page 29.  Page 29 of that
7     order that you have in front of you.  All right.
8     On page 29 the Court states that TDOT is found to
9     be guilty of civil contempt for willfully

10     violating the orders of this Court.  Specifically,
11     the May 22, 2007, injunction; the June 18, 2007,
12     order directing TDOT to answer and respond to
13     Thomas' discovery by July 2, 2007; and this
14     Court's order of July 16, 2007, directing TDOT to
15     comply with all discovery by July 24, 2007.
16              The Court as result of TDOT's contempt
17     and as more specifically set forth in its findings
18     of fact and conclusions of law grants sanctions
19     and orders as follows:  Number 1 is Kate Bond
20     which we have discussed.  Number 2, the TDOT
21     Commissioner's order on Crossroads Ford,
22     applications number 5848 and 7456 is invalid and
23     void for the reasons set forth in paragraphs 46
24     through 56 hereof.  The Commissioner's order is
25     reversed and remanded back to the Commissioner for
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1     reconsideration.
2              Sir, have you since March 19, 2008,
3     undertaken to reconsider the Crossroads Ford
4     order?
5     A.      I have not.  It is our intention to appeal
6     that order as well.
7     Q.      All right.  You have the ability to
8     reconsider it, and you are voluntarily choosing
9     not to do so; is that correct?

10     A.      I'm voluntarily choosing not to do so in
11     anticipation of exercising our legal right to
12     appeal the decision.
13     Q.      Thank you, sir.  Paragraph 3 says that the
14     administrative hearing requests submitted by
15     Thomas on Steve Road, applications number 7317,
16     7318, 7319, and 7320 and Perkins Road application
17     numbers 7068 and 7069 are to be promptly set and
18     conducted without bias or prejudice towards Thomas
19     and in accordance with all the principles of
20     fairness and due process.
21              Have you complied with paragraph 3 of the
22     order since March 19, 2008?
23     A.      We have made an effort to schedule the
24     hearings.  My understanding an administrative law
25     judge has stayed that until the court proceedings
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1     are complete.  We are prepared to move forward
2     when we can with that one, that particular piece
3     of the order.
4     Q.      So depending upon the action of an ALJ,
5     you are prepared to comply with that part of the
6     order?
7     A.      Yes.
8     Q.      Thank you.  Including conducting a hearing
9     without bias or prejudice towards Thomas?

10     A.      Yes.
11     Q.      Thank you.  All right.  On page 30 the
12     Court dissolves the stay order heretofore issued
13     on October 24.  There's a pronouncement in
14     paragraph 5 that the Court will retain
15     jurisdiction of permit applications of Thomas as
16     to Kate Bond, Crossroads Ford, Steve Road, Perkins
17     Road.  The Court declines to take jurisdiction of
18     the Wilson property in Fayette County, Southern
19     Millwork, and the Thomas OML site.  The Court
20     considers, in paragraph 7, that the issues
21     concerning Clear Channel, applications number 7275
22     and 7276 are moot.
23              Thomas shall exhaust all of his
24     administrative hearing procedure rights on his
25     Steve Road and Perkins property and any other
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1     pending applications before seeking further relief
2     in this Court on same.
3              Thomas is awarded the sum of $10,000 in
4     attorneys' fees as appropriate damages and
5     sanctions against TDOT for the failure to comply
6     with the orders of this Court on discovery and for
7     civil contempt as to the matters set forth in the
8     attached findings of fact and conclusions of law.
9              Has TDOT paid Mr. Thomas the attorneys'

10     fees?
11     A.      We have not.  We plan to appeal that
12     portion of the ruling as well.
13     Q.      And you're voluntarily making that
14     decision not to comply with this order?
15     A.      I'm voluntarily making it in anticipation
16     of exhausting all of our legal remedies.
17     Q.      Okay.  All right, sir.  Commissioner, is
18     there any sanction that is available to the Court,
19     the trial court, Chancellor Evans, that could be
20     used to cause you as Commissioner to comply with
21     the orders that we have just read?
22                  MR. BOYTE:  Are you asking him for a
23     legal ruling, legal opinion?  It is like it goes
24     beyond --
25                  MR. WARD:  No, I'm asking is --
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1     A.      I have no --
2     BY MR. WARD:
3     Q.      You have your view --
4     A.      I have no opinion on that subject.
5     Q.      Well, I'm trying to avoid having to ask
6     you specific questions about the available
7     remedies for contempt, and I'm trying to have you
8     explain that no matter what the Court would order,
9     be it punishment, be it fine, be it whatever,

10     there is no sanction that is available to the
11     trial court to cause you to comply with this order
12     currently?
13     A.      I think -- I think we are going to
14     exercise our right to avail ourselves of all of
15     our legal remedies, and I think that -- we are
16     perfectly within our rights to do that.
17     Q.      I take grave issue with that, sir, as I've
18     tried to make very plain to you as a matter of
19     law, and I'm simply trying to ascertain why we are
20     before this trial court and given the answers that
21     you have thus far given, is there any sanction
22     that could be imposed on either your good self or
23     TDOT that would cause you to comply with the
24     order?
25     A.      I don't think it's appropriate that I
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1     answer that question.
2                  MR. WARD:  All right.
3                  MR. BOYTE:  If I may, what -- suppose
4     you ask him what he believes his intentions are
5     when he's satisfied that this order of the Court
6     is final?
7                  MR. WARD:  Well, you are going to
8     have to satisfy yourself I take it since he's
9     depending on you, and I am most respectfully

10     suggesting to you that your analysis thus far is
11     incorrect and has been made known to you.  And,
12     therefore, his actions become all the more
13     voluntary and without trying to appear
14     disrespectful contumacious.
15     A.      I don't quite understand that term.  What
16     was that last word?
17     BY MR. WARD:
18     Q.      Contumacious is a term that is used with
19     the law of contempt, and there's a lot of law that
20     says when contempt comes down, you basically have
21     two duties.  If you believe that the proceedings
22     were irregular, your duty is to seek an appeal,
23     which you're doing.  And then it goes on and it
24     says and, not or, and you must purge yourself of
25     contempt as quickly as possible.  And that is an
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1     affirmative duty even if the order is erroneous.
2              Your duty is to follow the duty of the
3     Court, and that's why I went to all this length to
4     ascertain that you have the ability to do so, but
5     you are choosing not to.  And we'll see where that
6     leads us.
7                  MR. BOYTE:  I understand that none of
8     that is a question.
9                  MR. WARD:  I was answering his

10     question.  I'm sorry.
11                  MR. BOYTE:  Mr. Ward uses some Tipton
12     County language.  You got to watch him from time
13     to time.
14                  MR. WARD:  Contumacious is a term
15     that is perhaps broader than even Tipton County.
16     BY MR. WARD:
17     Q.      All right.  We have talked a bit about
18     Cathy Caster.  You have told us about the one-day
19     suspension.  Let me ask you to direct your
20     attention to the third set of documents in Exhibit
21     1, which are the ethics report of June 6, 2007;
22     the ethics report of October 16, 2007; and a
23     letter to Mr. Thomas from Mr. Becker containing
24     documents, one of which is a letter from you to
25     Ms. Caster, the head date is December 3rd, 2007.
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1              When, sir, did you come to the
2     appreciation that Ms. Caster's conduct was
3     deserving of more than a one-day suspension?
4                  MR. BOYTE:  I would object to that
5     question if the information sought goes prior to
6     March 19, 2008, and advise the witness to answer
7     appropriately.
8     A.      The witness to do what?
9                  MR. BOYTE:  To answer only within the

10     time frame of March 19, 2008, to present.
11     A.      I will adhere to my counsel's advice on
12     that matter.
13     Q.      You're refusing to answer if it occurred
14     to you prior to March 19, 2008, that Ms. Caster's
15     conduct was deserving of more than a one-day
16     suspension.
17              On or after March 19, 2008, when did you
18     determine that her conduct was deserving of more
19     than a one-day suspension for violation of the
20     ethics policy?
21     A.      Well --
22                  MR. BOYTE:  On what date did he make
23     that determination after March 19, is that what
24     you're asking?
25     Q.      I can't -- I just said when.
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1     A.      It was not made after March of 2008.
2     Q.      And you refuse to discuss when it occurred
3     to you?
4     A.      On advice --
5                  MR. BOYTE:  Appropriately so because
6     it's outside the scope of --
7     A.      On advice of counsel I'm not answering.
8     Q.      What was it about Ms. Caster's conduct
9     that caused you to reach the conclusion that a

10     one-day suspension was not appropriate for what
11     she had done?
12                  MR. BOYTE:  Objection, goes beyond
13     the scope of this deposition and it could be if we
14     go into a long line of this, we are only extending
15     the time of this beyond a reason because of that
16     question and any line like it afterwards is beyond
17     the Court's order.
18                  MR. WARD:  Counsel, since you're
19     making a speaking objection, I would advise that a
20     fair reading of the transcript and the order is
21     broader than you have stated.  It encompasses
22     questions with respect to the order.  And if I had
23     a client who is in a status of contempt and has
24     testified as your client has just testified to and
25     has refused to make discovery and been held in
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1     contempt for it, I would be very leery of advising
2     him to not answer questions.
3                  MR. BOYTE:  Thank you, sir, for your
4     learned advice, but the objection stands.
5                  MR. WARD:  Yes, sir.
6     BY MR. WARD:
7     Q.      What did Ms. Caster do that resulted in
8     her termination?
9                  MR. BOYTE:  Objection.  Same

10     objection, advice the counsel (sic) not to answer.
11     Q.      How did you learn what Ms. Caster did that
12     resulted in her termination?
13                  MR. BOYTE:  Same objection.
14     Q.      What have you done to see that the actions
15     that were performed by Ms. Caster do not occur
16     again?
17     A.      Any advice on that one?
18                  MR. BOYTE:  Well, it's the same
19     objection.  Anything that goes beyond or prior to
20     March 19, 2008.  But you can answer anything past
21     that date.
22     A.      Well, after March of 2008 our ethics
23     policy is still in effect and we have -- we will
24     enforce it as fairly and expeditious as we can.
25     Q.      Have you made any changes in any procedure
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1     at TDOT as a result or relating to the March 19,
2     2008, order?
3     A.      No, I think we have adequate procedures in
4     place to deal with ethics violations.
5     Q.      Sir, how are Commissioner's orders
6     promulgated by your office?  How do they come into
7     being?
8     A.      They're usually drafted by, you know,
9     staff and reviewed by the legal staff and then

10     reviewed by myself and then it's signed by the
11     Commissioner.
12     Q.      Now, we understand that Theresa Denton
13     prepared the Commissioner's order in Kate Bond,
14     which the Chancellor reversed and declared to be
15     invalid.  Did you meet with Theresa Denton and
16     discuss that order?
17                  MR. BOYTE:  Objection, it goes beyond
18     the scope of this deposition as ordered, and I
19     advise the witness that there is no need to answer
20     that.
21     Q.      Have you made changes or corrections to
22     any draft Commissioner's order presented to you
23     for execution?
24     A.      Are you asking me generally on any draft
25     Commissioner's order?
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1     Q.      Yes, sir.
2     A.      Oh, I'm sure I have over the five years I
3     have probably made some changes.  I can't recall
4     specifics.
5     Q.      That's what I was going to ask next.  Do
6     you recall any specific single order where you
7     read it and took issue with the contents of it and
8     had changes made to it?
9     A.      No, but I'm confident I've made some.

10     Q.      Do you recall interfacing with Theresa
11     Denton on the Commissioner's order on Kate Bond?
12                  MR. BOYTE:  Objection, it goes beyond
13     the scope of this deposition as ordered, and for
14     the sake of time I would make this part of this
15     objection it is only -- this line of questioning
16     is only for oppression, annoyance, and improper.
17                  MR. WARD:  I believe the oppression
18     is on your behalf of the examiner.
19     BY MR. WARD:
20     Q.      Sir, do you recall that in the Kate Bond
21     Commissioner's order that after June 6, 2007, when
22     you signed that order, that Mr. Thomas filed a
23     petition to reconsider and set forth the findings
24     of Chancellor Evans and a copy of the temporary
25     injunction asking that your office reconsider the
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1     Commissioner's order?
2                  MR. BOYTE:  Objection, as it goes
3     beyond the scope of the deposition as ordered.
4                  MR. WARD:  Are you going to instruct
5     him not to answer?
6                  MR. BOYTE:  No.
7     BY MR. WARD:
8     Q.      Do you recall seeing that Mr. Thomas
9     through his lawyer filed a petition to reconsider

10     and set forth the injunction that Chancellor Evans
11     had issued saying that TDOT is under an injunction
12     to treat Mr. Thomas fairly?
13                  MR. BOYTE:  Do you have a specific
14     memory?
15     A.      No, I don't have any memory on that.
16     Q.      Do you recall signing an order denying the
17     petition for reconsideration in that case?
18     A.      Well, I obviously signed it, but I don't
19     recall signing it.
20     Q.      At the time the petition for
21     reconsideration was issued, you recall it being
22     brought to your attention that there was an
23     ongoing lawsuit with Mr. Thomas and that a court
24     had already entered an injunction telling TDOT to
25     treat Mr. Thomas fairly and without prejudice?
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1                  MR. BOYTE:  I would make the
2     objection that the question goes beyond the scope
3     of the limitation of this deposition.  And in
4     order to try to direct the scope back toward the
5     time frame of after March 19, 2008, I would advise
6     the witness that he does not need to answer that.
7                  MR. WARD:  Well, counsel, your
8     objections, which I believe are too limiting, are
9     going to cause us to have to revisit this matter

10     with the Court, and I will again remind you that
11     the Court's order on Commissioner Nicely's
12     deposition said he could be inquired about with
13     regard to order -- with respect to the order of
14     March 19, a great deal of which dealt with Theresa
15     Denton and her orders and the Commissioner's
16     orders.  And if you're going to instruct him not
17     to answer any of the questions I have unless it is
18     after March 19, 2008, then you are successfully
19     truncating this deposition.  Is that your
20     position?
21                  MR. BOYTE:  That is my position.  And
22     it is based upon the exhibit that we included in
23     this deposition which is the very words of the
24     Chancellor from the bench as it were.
25                  MR. WARD:  All right.  I have asked
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1     you as courteously as I know how to review that
2     and suggest to you that you are imposing an undue
3     restriction, and that the order is not so limited.
4     We will go forward.
5     BY MR. WARD:
6     Q.      Commissioner, I have been handed today a
7     letter dated June 4, 2008, from Mr. Boyte, which I
8     will make an exhibit, along with a Certificate of
9     Compliance With Order Compelling Discovery.

10              The letter says:  "Dear Barry:  Attached
11     you will find 2,399 pages of documents
12     accompanying the State's Certificate of Compliance
13     with Order Compelling Discovery in the above case,
14     along with the State's Supplemental Answer of the
15     State of Tennessee to Defendant and Counter-
16     Plaintiff's First Request For Admissions.
17     Sincerely."  Let's mark that as the next exhibit.
18                  (Whereupon, the above-mentioned
19     document was marked as Exhibit No. 4.)
20     Q.      In addition to that I have been handed a
21     Certificate of Compliance With the Order
22     Compelling Discovery setting forth that TDOT has
23     made a diligent search and review of its records
24     and made a good faith effort to make a full and
25     complete response to defendant and
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1     counter-plaintiff's discovery request, and it goes
2     on to set forth the matters contained therein.  I
3     would like to mark that the next exhibit.
4                  (Whereupon, the above-mentioned
5     document was marked as Exhibit No. 5.)
6                  MR. BOYTE:  Severe weather warning
7     going off, but I'm assuming it's a test because
8     it's happening right at noon if anyone is
9     uncomfortable with that.

10     BY MR. WARD:
11     Q.      Commissioner, is there any reason to your
12     knowledge why TDOT was incapable of responding to
13     the discovery requests in complete fashion before
14     today?
15     A.      No, I think a good faith effort was made
16     to do so.  There's voluminous documents, and I
17     think there were some oversights which can well
18     happen when you have that kind of volumes of that
19     magnitude.
20     Q.      Do you know to what extent TDOT searched
21     the computer or hard drive of Cathy Caster's
22     computer to ascertain if they had in fact complied
23     with the discovery orders?
24     A.      I do not.
25     Q.      Okay.  Is the filing of the certification
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1     or delivery of the certification that we've just
2     marked as an exhibit to your deposition and the
3     letter a partial attempt at TDOT to comply with
4     the orders of Chancellor Evans?
5     A.      It is -- it is an effort to comply with
6     those portions of the order that we don't plan to
7     exercise our right of appeal on.
8     Q.      Would it be correct to state that TDOT is
9     choosing to comply with the provisions of the

10     order of Chancellor Evans that it feels is
11     effective upon it, legally affected?
12     A.      It's -- it's an attempt to comply with
13     those that we don't think will have a detrimental
14     effect upon the Department and State of Tennessee.
15     Q.      So you're failing to comply with those
16     that will have a detrimental effect on the
17     Department of Transportation?
18     A.      Until such time as we have exhausted all
19     of our legal remedies.
20     Q.      All right, sir.  So if I ask you any
21     question with respect to the order of March 19,
22     2008, except what you did subsequent to March 19,
23     2008, you're going to decline to answer?
24     A.      Upon -- if that's the advice of my
25     counsel, that's what I will do.
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1     Q.      That's what I'm trying to ascertain.  Is
2     that the advice of your counsel?
3                  MR. BOYTE:  It is.
4     A.      Yes.
5                  MR. WARD:  Thank you.  With regard to
6     the discovery that was delivered this morning, is
7     there a supplement to what was previously
8     produced?  Is there something new there?
9                  MR. BOYTE:  There is a revision of

10     the answers to the first request for admissions,
11     which is just a re-wording.  There's no new
12     information there.
13                  MR. WARD:  There's no --
14                  MR. BOYTE:  I don't believe that
15     there are any documents delivered today that
16     haven't already been seen or somehow discovered in
17     this case.
18                  MR. WARD:  All right.  One of the
19     requests that Chancellor Evans ordered to be
20     produced was all communications between the
21     Department of Transportation and the attorneys for
22     Randall Swaney.  In light of the scire facias
23     that's been filed, I would gather that there have
24     been additional documentations.  Are they
25     produced?
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1                  MR. BOYTE:  Well, ask the question
2     again.
3                  MR. WARD:  All right.  Mr. Thomas has
4     a pending petition for scire facias set on June
5     the 25th in Part 2 of Chancery.  It is seeking to
6     hold TDOT in contempt for failure to respond to a
7     subpoena.  A copy of that was served on Mr. David
8     Wade, lawyer for Randall Swaney.  Chancellor Evans
9     ordered previously TDOT to produce all

10     communications between TDOT and the lawyers for
11     Mr. Swaney.
12                  I'm assuming that since that matter
13     is set and well now at hand that there have been
14     communications between Mr. Swaney's lawyers and
15     TDOT.  My question is, has that documentation been
16     produced.
17                  MR. BOYTE:  The documentation that is
18     handed over today is answers to discovery requests
19     from their receipt through the March 19th, 2008,
20     order.
21                  MR. WARD:  You didn't supplement it
22     beyond that?
23                  MR. BOYTE:  Not yet.
24                  MR. WARD:  Do you intend to do so?
25                  MR. BOYTE:  We will.
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1                  MR. WARD:  When?  And the reason I
2     ask that is because we are set June 25, I would
3     like it before then.
4                  MR. BOYTE:  Oh, okay.
5                  MR. WARD:  Thank you.  Let's take a
6     short break and see if we are --
7                  THE VIDEOGRAPHER:  Off video record
8     12:07.
9                  (Brief recess.)

10                  THE VIDEOGRAPHER:  Back on the video
11     record 12:17.
12     BY MR. WARD:
13     Q.      Commissioner, thank you for the break.  As
14     a question to you and perhaps a heads up to your
15     counsel, have you been made aware of the case of
16     Flautt and Mann versus Council of the City of
17     Memphis, decided February 20, 2008.  Direct appeal
18     from the Circuit Court of Shelby County where the
19     Court of Appeals states that the City filed an
20     appeal in this Court after noting that reliance on
21     the advice of counsel is not a defense to
22     contempt.  And I doubt you have been advised of
23     it, but I want you to know my questions had a
24     basis when I ask them, and I'm also giving your
25     counsel a heads up about it.  The cite is 2008
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1     Westlaw 450622.
2              Sir, since March 19, with whom other than
3     Mr. Reinbold have you discussed this March 19,
4     2008, order?
5     A.      I have discussed with Mr. Cole and
6     Ms. Bible to reiterate the necessity and the
7     absolute -- it's absolutely essential that we deal
8     with all persons making applications for
9     billboards in a fair and equitable manner.  I

10     think they already do that, but I wanted to
11     reiterate it given the ruling.
12     Q.      Have you discussed with them the subject
13     matter of hearings and whether or not to give
14     individuals hearings that request it?
15     A.      No, no, I have only discussed that with my
16     counsel.
17     Q.      All right.  Let's talk about the current
18     proceeding.  Since March 19, 2008, the current
19     proceedings with regard to Commissioner's orders,
20     do you, sir, meet with the person, the staff
21     attorney, that actually prepares the draft order?
22     A.      Yes, I normally do.
23     Q.      You normally do?
24     A.      I do, yes, sir.
25     Q.      All right.  And has the draft order been
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1     submitted to review before it comes to your desk
2     to Mr. Reinbold?
3     A.      I'm sure it does, yes.
4     Q.      All right.  And does the person -- the
5     staff attorney that prepares the draft order, does
6     that person report to Mr. Reinbold?
7     A.      Yes.
8     Q.      Do you have discussions with Mr. Reinbold
9     about any proposed Commissioner's orders?

10     A.      I might well with Mr. Reinbold and/or his
11     staff attorneys.
12     Q.      Is that part of the procedure that is
13     implemented on a routine basis by you?
14     A.      Yes.
15     Q.      All right, sir.  Do you receive any
16     synopsis or executive summary of what the order
17     contains prior to your signing it?
18     A.      No, I usually just get the order, then I
19     sit down with Mr. Reinbold and in many cases with
20     both Mr. Reinbold and the staff attorney who
21     prepared it, and they will give me a summary and I
22     will go from there.
23     Q.      All right.  Is the procedure that we just
24     discussed, is it any different from the procedure
25     that was utilized in the orders that resulted in
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1     the Commissioner's orders on Kate Bond and
2     Crossroads Ford?
3     A.      No.
4     Q.      Same procedure?
5     A.      Yes.
6     Q.      Since March 19, 2008, and your review of
7     the order and your discussions with individuals
8     within TDOT, have you adopted a view or reached
9     any conclusion that employees at TDOT, other than

10     Ms. Caster, in this case have performed in a
11     deficient manner?
12     A.      Yes, I think that your statement is
13     correct, I think Ms. Caster did, but other than
14     her I think everybody -- any mistakes were made
15     were unintentional, and these are good employees
16     and I think they do a good job.
17                  MR. WARD:  All right, sir.  That's
18     all we have.  Thank you very much.
19                  MR. BOYTE:  No questions.  We'll --
20                  THE VIDEOGRAPHER:  This concludes the
21     deposition of Gerald Nicely.  The time is 12:22.
22                  (Whereupon, the following is off the
23     video record.)
24                  MR. BOYTE:  Just the witness wants
25     the opportunity to read the transcript and sign
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1     it.
2                  MR. WARD:  Thank you for your time,
3     Commissioner.
4                  THE WITNESS:  Yes, sir.
5                  MR. WARD:  Nice to see you.
6                  THE WITNESS:  Good to see you.
7            (Deposition concluded at 12:22 p.m.)
8                  (Signature not waived)
9
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1                      AMENDMENT SHEET
2

             I, the undersigned, GERALD F. NICELY, do
3     hereby certify that I have read the foregoing

    deposition in the case styled, STATE OF TENNESSEE
4     vs. THOMAS, and that to the best of my knowledge,

    said deposition is true and accurate with the
5     exception of the following corrections listed

    below:
6
7     Page No.   Line No.   Correction
8
9

10
11
12
13
14
15
16
17
18
19                           (Deponent)
20

    (Date)
21          SWORN TO AND SUBSCRIBED before me, this

            day of                  , 2008.
22
23                           Notary Public

    My Commission Expires:
24
25
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1                COURT REPORTER'S CERTIFICATE
2     STATE OF TENNESSEE:

    COUNTY OF SHELBY:
3

         I, SHERYL G. WEATHERFORD, CSR, RPR, and
4     Notary Public, Shelby County, Tennessee,

    CERTIFY:
5

         1.  The foregoing deposition was taken before
6     me at the time and place stated in the foregoing

    styled cause with the appearances as noted;
7

         2.  Being a Court Reporter, I then reported
8     the deposition in Stenotype to the best of my

    skill and ability, and the foregoing pages contain
9     a full, true and correct transcript of my said

    Stenotype notes then and there taken;
10

         3.  I am not in the employ of and am not
11     related to any of the parties or their counsel,

    and I have no interest in the matter involved.
12

         4.  I FURTHER CERTIFY that this transcript is
13     the work product of this court reporting agency

    and any unauthorized reproduction AND/OR transfer
14     of it will be in violation of Tennessee Code

    Annotated 39-14-149, Theft of Services.
15

         WITNESS MY SIGNATURE, this, the 11th day of
16     June, 2008.
17
18                   ___________________________

                  SHERYL G. WEATHERFORD
19                   Registered Professional

                  Reporter, Arkansas
20                   Certified Court Reporter

                  #500, Mississippi Certified
21                   Court Reporter #1532,

                  Notary Public for the
22                   State of Tennessee at

                  Large  ***
23

    My commission expires:
24     August 30, 2008
25


